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) OCAHO Case No. 20B00033
CONOCQO, INC., )
Respondent. )
)

FINAL DECISION AND ORDER

|. PROCEDURAL HISTORY

This case arises in the context of areduction in force (RIF) ingtituted by the respondent Conoco, Inc., a
worldwide energy corporation incorporated in Delaware and headquartered in Houston, Texas. At
issue are four consolidated cases involving separate complaints based on the same or smilar dlegations.
The first complaint, filed by Danid Bendig, aleged that Conoco diminated Bendig's job in the course of
aRIF for reasons prohibited by the Immigration and Nationality Act, as amended, 8 U.S.C. § 1324b
(INA). It wasfollowed by a companion case filed by the Office of Specia Counsd (OSC), which
dleged that Bendig's employment was terminated because of his status as a United States citizen.
Subgtantialy smilar complaints were subsequently filed separatdly by David Stemler and OSC based
on smilar alegations with respect to the dimination of Stemler’s job because of his Satus as a United
States citizen. All the cases were consolidated because they arose from a common factud basis and
presented smilar legd issues. Bendig and Stemler, together with some other former employees of
Conoco, are dso parties to related litigation pending in the federd district court for the Southern Digtrict
of Texas, Houston Division, in which the plaintiffs dlege that they were terminated on the bads of ther
nationa origin, their age, and/or their race.

| previoudy issued an order denying complainant OSC's motion for partid summary decison in this
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matter. Bendig v. Conoco, Inc., 9 OCAHO no. 1065 (2001).! That order was followed by the cross
motion of the respondent Conoco for summary decision, accompanied by supporting materids. OSC
filed aresponse, dso accompanied by supporting materids, after which Conoco filed areply brief and
OSC filed asurreply with additiond evidentiary materids. Bendig and Stemler did not respond
separatdy. The motion is ripe for adjudication.

Il. FACTUAL BACKGROUND

As noted in my prior order denying OSC’s motion for summary decison, many of the basc factsin this
case are undisputed. Additiona details about Conoco’s downsizing emerged from the exhibitsfiled in
support of and in oppogition to the instant motion, and many of these appear uncontradicted as well.

Conoco, Inc. isagloba energy corporation involved in many areas of the oil and gas industry, including
worldwide exploration, production, trangportation, marketing and refining. Exploration and Production
(EP) is the component responsible for petroleum liquid and gas production and consists of business
units and subsidiaries dl over the world which perform various tasks involved in the exploration and
production processes. At the time of the events at issue in this proceeding, Glen Bishop, asthe
Upstream Finding Team L eader, was accountable for the exploration part of the upstream business.

He reported to Rob McKee, Vice President of the Upstream Division, who in turn reported to Archie
Dunham, the CEO.

Inthefdl of 1998, Bishop and other members of top management learned from McKee that the
exploration budget, previoudy anticipated at 400-450 million dollars for the following year, would be
nearer to 250-300 million and that mgjor funding reductions would consequently be required across the
board. Prdiminary discussons were undertaken about reducing investment in exploration projects,
after which Bishop gave the projected budget numbers for each component to John Swann, the
manager of Finding Skills Management for Exploration, whose responsbilities included coordination of
the Globa Skills Manager Network which manages geoscience and civil engineering skills throughout
the world.

All the exploration managers were advised that there was to be a mgor restructuring and that the

! Citations to OCAHO precedents reprinted in bound Volumes 1 through 8 reflect the volume
number and the case number of the particular decison, followed by the specific page in that volume
where the decison begins; the pinpoint citations which follow are thus to the pages, seriaim, of the
gpecific entire volume. Pinpoint citations to OCAHO precedents subsequent to Volume 8, where the
decison has not yet been reprinted in abound volume, are to pages within the origina issuances; the
beginning page number of an unbound case will dways be 1 and is therefore omitted from the citation.
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reorganization would likely result in a 20% - 30% reduction in the globa pool of exploration personne
within Conoco and its subsidiaries. Each manager was asked to match employment in hisor her
respective group with the anticipated workload and projected budget and to develop a proposa for
reducing operating costs and overhead for that component. “ Straw models’ were prepared for each of
the exploration business units and work groups. These were models on paper showing the future units
and projects and the gpproximate numbers of geologists, geophysicists and reservoir engineers that
would be needed in each group. The straw models were the starting point for discussion.

Bishop himself prepared a memo to top management with respect to the performance of senior
exploration managers at the executive sdary grade leve (sgl) 7 and above, but requested Swann to
develop a process for making decisions about staff cuts a lower levels. Severd stepswere involved in
the process. Swann e-mailed the managers of each of the components asking them to rate their staffs
and to divide their employeesinto four groups based on their performance and potentia (the “forced
rankings’).2 At Bishop's request, Swann also planned the rest of the process and scheduled the time
frames.

The managers of Conoco’ s various business units and work groups developed initid proposasfor their
respective components. Then agloba salection meeting was convened, at which representatives from
each of the affected business units and work groups met to discuss the changes proposed and to work
toward consensus on the overall plan. Swann and Bishop were the architects and coorganizers of that
meseting, which was held in January 1999 in Houston, Texas. Among the representatives for the
business units and work groups were John Williams for Aberdeen, Mark Wheder for Indonesia, Glen
Bishop for Lafayette, Tina Langtry for Lobo, Barbara Sheedlo for Dubai, LauraMiller for Canada,
Kathy McGill for Norway, Robert M. Spring for the Integrated Interpretation Center (11C), David
Jenkins for the Advance Exploration Organization (AEO), and Allen Huffman for the Seismic Imaging
Technology Center (SITC). Roger Pinkerton, Jeff Jurinak, William Dougherty and John Donovan and
some others were aso present; the record is not entirely clear as to the capacitiesin which they
attended. Jan Gandy was there as a representative of the Human Resources division. Prior to the
meseting, Swann e-mailed the ground rules to dl the participants and told them what materids they
needed to bring to the meeting.

At the globd sdlection meeting, each of the exploration managers in turn presented proposed
organizationd changesfor his or her component and identified the employees best suited to the needs of
the restructured unit as well asthose available for trandfer. After the representatives presented their

2 Forced or “stacked” rankings are not based upon a bell curve but upon asimilar principle:
regardless of the cdliber of their individua performances, a group of employees must each be ranked in
one four quartiles representing the most to the least valuable categories. Some people might have to be
forced into a category in order to equalize the numbersin each category.

3
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initid proposds, the other managers had an opportunity to question and chalenge the recommendations
made by their colleagues. People for whom their particular home components did not have places
were put up for open positions. The meeting went on for four days, with some bresk-out small group
sessions and other sessions with the whole group. When it was over, the representatives of each
business unit and work group came away with alig of filled postions which they subsequently
discussed with their own top level managers to obtain the find approvas. After dl the decisons were
finalized, notice to the affected employees was synchronized and given smultaneoudy. Asaresult of
the process the number of geologists was reduced by dmaost 22%, the number of reservoir engineers
by alittle more than 13%, and the number of geophysicigts by lessthan 11%. Approximately 70
geoscientists were ultimately lad off.

The Integrated Interpretation Center (11C) was one of the work groups affected by the RIF. It is
located in Houston, Texas where its principal function isto provide geoscientific support to the
company’s business units around the world. Robert M. Spring is a Canadian citizen whose position as
the manager of the 11C requires him to manage the geologists and geophysicigts in that work group,
who in turn provide globa technica support to various business units. At the time of the RIF the
people reporting directly to Spring included two team leaders for Integrated Interpretation Projects
(11P), Danid Bendig and Steve Solomon; the unit’s Chief Geologi<t, Jeff Bruce; its Leader of Structure
and Basin Modeling, Arild Skjervoy; and its Leader of Predictive Stratigraphy, Chris Parry. Five
individuals were ultimately severed from the I1C: one of the team leaders for Integrated Interpretation
Projects, the complainant Danid Bendig; three geologists, Thorbjon Pederson, Wayne Orlowski, and
Van Oddl; and one geophysicig, the complainant David Stemler.

Danid Bendig, the first complainant, holds a bacca aureste degree in physics and master’ s degreesin
gratigraphy and geology. Heisadud citizen: of the United States by birth and of the United Kingdom
by naturdization in 1996. Bendig was employed a Conoco from 1978 to 1999 in various capacities at
the company’ s facilities in Aberdeen, Scotland; London, England; Houston, Texas, Jekarta, Indonesia;
and Ponca City, Oklahoma. Before the RIF, Bendig held the sdary grade level (sgl) 6A and was one
of thetwo IIP Team Leaders at 11C. He and Steve Solomon, aso a citizen of the United Kingdom,
each supervised agroup of geologists, geophysicists and geodata specidists working on different
projects. Solomon was retained while Bendig was severed.

David Stemler, the second complainant, is also a United States citizen and holds a bacca aureste
degreein geology. Stemler was employed by Conoco in various capacities from 1980 to 1999, at
facilities in London, England; Ponca City, Oklahoma;, Stavanger, Norway; and Houston, Texas.
Before the RIF Stemler was a Senior Geophysical Advisor, sl 6, at the lIC. Stemler was one of a
three-man team working under Bendig' s supervison on the Gulf of Paria project (Offshore Venezuela)
with another geophysicist, and ageologist, Van Oddl. The other geophysicist on the project was
Petrick Jonklaas, who holds degreesin marine geology and geophysics aswell as geology, andisa



9 OCAHO no. 1077

citizen of the United Kingdom. At the time of the RIF Jonklaas held an L-1A visaand was dso
employed a syl 6. He had previoudy been employed in other Conoco facilities in London and
Aberdeen.

Bendig's duties were assumed by Jeff Bruce, dso a United States citizen. Stemler’sjob was
eliminated, as was Oddl’ s, neither was replaced. Instead, Stemler’ s duties were sent to the seismic
imaging group at the SITC in Ponca City, Oklahoma. Jonklaas continued to work on the Paria project
until he was transferred to Vietnam in July of 2000.

I11. STANDARDS APPLICABLE TO THE MOTION

Rules applicable to OCAHO proceedings® provide that summeary decision on dl or part of acomplaint
may issue only if the pleadings, affidavits, materid obtained by discovery or otherwise, or matters
officidly noticed show that there is no genuine issue as to any materid fact and that the party is entitled
to summary decison. 28 C.F.R. § 68.38(c). Only factsthat might affect the outcome of the
proceedings are deemed materia. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). In
determining whether thereis agenuine issue, al facts and reasonable inferences therefrom are to be
viewed in the light most favorable to the nonmoving party. United States v. Primera Enters., Inc., 4
OCAHO no. 615, 259, 261 (1994). Doubts are resolved in favor of the party opposing summary
decison. Id.

The moving party bearstheinitid burden of demondrating an absence of evidence supporting the
nonmovant's case. See Celotex Corp. v. Catrett, 477 U.S. 317 (1986). When the burden of
establishing the issue a trid would be on the nonmovant, the moving party may preval merdy by
pointing out the absence of evidence in the record supporting theissue. 1d. at 323-24; Nat’'| Ass'n of
GoV't Employeesv. City Public Serv. Bd., 40 F.3d 698, 712 (5" Cir. 1994). Thusto withstand a
properly supported motion, the nonmoving party who bears the burden of proof at trial must come
forward with evidence to support dl the essentid dements of itsclam.

Id. (ating Celotex, 477 U.S. a 321-23). OCAHO case law isin accord that afailure of proof on any
element upon which the nonmoving party bears the burden of proof necessarily renders dl other facts
immaterid. Hammoudah v. Rush-Presbyterian-S. Luke’'s Med. Ctr., 8 OCAHO no. 1050, 751,
767 (2000), petition for review denied, No. 00-2052, 2001 WL 114717 (7th Cir. Feb. 5, 2001),
cert. denied, 122 S.Ct. 89 (2001).

The traditiona burden shifting analysisin an employment discrimination case is that established by
McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), and its progeny. Firg, the plaintiff must
edtablish aprimafacie case of discrimination; second, the defendant must articulate some legitimate,

328 C.F.R. Pt. 68 (2001).
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nondiscriminatory reason for the challenged employment action; and third, if the defendant does so, the
inference of discrimination raised by the prima facie case disgppears, and the plaintiff then must prove,
by a preponderance of the evidence, both that the defendant's articulated reason is false and that the
defendant intentionally discriminated againgt the plaintiff. See generally Reeves v. Sanderson
Plumbing Prods., Inc., 530 U.S. 133 (2000); . Mary's Honor Ctr. v. Hicks 509 U.S. 502,
510-11 (1993); Texas Dep't of Cmty. Affairsv. Burdine, 450 U.S. 248 (1981).

A primafacie discharge case under the traditiond formulation requires a showing that the plaintiff isa
member of a protected class, was qudified for the position held, was discharged, and was replaced by
aperson not in the plaintiff’s protected class. Meinecke v. H & R Block, 66 F.3d 77, 83 (5™ Cir.
1995) (per curiam). Alternatively, in a case dleging disparate treatment the discharged employee may
establish the fourth prong by a showing “that others smilarly Stuated were trested more favorably.”
Okoye v. Univ. of Texas Houston Health Sci. Ctr., 245 F.3d 507, 513 (5" Cir. 2001) (quoting
Shackelford v. Deloitte & Touche, LLP, 190 F.3d 398, 404 (5" Cir. 1999)). For purposes of a
digoarate trestment analysis, another person is amilarly Situated to the plaintiff only if different trestment
occurs under “nearly identical” circumstances. Little v. Republic Ref. Co., 924 F.2d 93, 97 (5" Cir.
1991).

The Fifth Circuit has developed a more stringent modification of the traditional € ements of the classic
McDonnell Douglas paradigm for a prima facie showing in a RIF case where jobs are abolished. See
Williams v. Gen. Motors Corp., 656 F.2d 120, 129 (5" Cir. 1981), cert. denied, 455 U.S. 943
(1982). See also Woodhouse v. Magnolia Hosp., 92 F.3d 248, 252 (5" Cir. 1996); Nichols v.
Loral Vought Sys. Corp., 81 F.3d 38, 41 (5" Cir. 1996). Unlike atraditiona discharge case where
unacceptable conduct or performance by the discharged employee must ordinarily be shown, it isthe
essence of aRIF that employees who may otherwise be perfectly satisfactory can nevertheless become
expendable because of downszing. See generally EEOC v. Texas Instruments, Inc., 100 F.3d
1173, 1184 (5™ Cir. 1996) (an employer might sever good performersin a skill category no longer
critical to the business). The Williams formulation accordingly cals for 1) a showing that the plaintiff is
a protected class member who was adversdly affected by a RIF, 2) a showing that the plaintiff was
qudified to assume another postion, and 3) production by the plaintiff of “evidence, circumstantia or
direct, from which afact finder might reasonably conclude that the employer intended to discriminate in
reaching the decison at issue.” 656 F.2d a 129.

Whatever initid formulation is employed, once the employer sets forth and supports afacidly vaid
reason for the employment decision, the presumption created by the prima facie case disappears and
the burden reverts to the employee to prove that the employer’ s reason is pretextud. Stultsv.
Conoco, Inc., 76 F.3d 651, 656-57 (5" Cir. 1996); Guthrie v. Tifco Indus., 941 F.2d 374, 377 (5"
Cir. 1991), cert. denied, 503 U.S. 908 (1992). To prevent summary judgment, there must be
sufficient evidence of pretext to permit arationd fact finder to find that the employer discriminated on
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the basisdleged. Pratt v. City of Houston, 247 F.3d 601, 606 (5™ Cir. 2001).

V. CONOCO'S EVIDENCE AND CONTENTIONS

In support of its mation for summary decison, Conoco submitted the following exhibits A) Bendig's
EEOC charge and a Petition in the Harris County Court, Bendig's OSC charge and OCAHO
Complaint; B) Stemler’'s EEOC charge and Complaint in the Southern Digtrict of Texas, an Amended
Petition in the Harris County Court, Stemler’s OSC Charge and OCAHO Complaint; C) OSC's
Complaints on behdf of Bendig and Stemler; D) the Affidavit of Robert M. Spring; E) the Deposition of
Danid Bendig with 13 exhibits, F) the Deposition of Helen lone Myers, G) the Depodtion of Philip
Mark Boyd with 2 exhibits, H) the Deposition of Barbara Ann Sheedlo with 2 exhibits; 1) INS Petition
Approva Notices for Boyd and Jonklaas, J) the Deposition of Robert M. Spring Volumes 1 and 2,
with 13 exhibits, K) thefirst Depogtion of David Stemler with 8 exhibits, L) Bendig's Certificate of
British Naturaization; M) the Depogtion of Glen Bishop; N) the Deposition of David Jenkins with 6
exhibits, O) the Depogition of Mark Thomas Wheder; P) the second Deposition of David Stemler;

Q) Approvd of an Immigrant Petition for Keith James, R) Resume and supporting Letters for Keith
James, S) the Affidavit of John Swann; T) Approva of a Nonimmigrant Petition for Arild Skjervoy;
U) Resume and a letter of support for Arild Skjervoy; V) the Deposition of John Swann with 2
exhibits.

In seeking a summary decision, Conoco first contends that no prima facie case can be shown asto
ether Bendig or Stemler because a RIF isitsdlf alegitimate nondiscriminatory reason for both
terminations. See Texas Instr., 100 F.3d at 1181. It reasons that because Bendig's and Stemler’s
jobs were both eiminated and neither was replaced, the traditiond fourth element of a discharge case,
replacement by someone outside the protected class, cannot be shown.

Second, Conoco assarts that its evidence in any event shows the employment decisions affecting
Bendig and Stemler were made based upon individuaized nondiscriminatory reasons including the
relative qudifications of dl the 11C employeesin light of Conoco's projected needs, as well asthe
complainants own performance problems, and not on the basis of anyone's citizenship or visa status.
Conoco' s explanation of the employment decisions affecting Bendig and Stemler relies principaly upon
the deposition testimony of Robert Spring and others.

Asthe manager of the I1C, Spring was the person responsible for developing and presenting the initia
recommendations for that component and for representing its interests throughout the globa selection
meeting. Spring explained the mechanics of the process by which he developed the [1C’ s proposa and
his presentation for the globa sdection meeting. First, Spring said he looked at the different projects
being conducted in the 11C and got estimates from the various project owners as to how active each of
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those projects would be in the future (Exh. Jat 37). He looked at the leve of activity for each, and
how many hours of clearable time went into each of the projectsin the previous year (Exh. Jat 38).
Then looking to the future he determined from the shrinkage which projects would be reduced and
concluded that about six people needed to be reallocated or severed (Exh. Jat 39). He then looked at
the critical people and the specidist groups and aso considered performance issues based on his own
knowledge of the performance of people in the group (Exh. Jat 39-40). He asked the various project
owners and business unit managers for their opinions about his staff members, consulting with John
Williams (formerly Caracas), Glen Jones (Caracas), Dave Jenkins (Trinidad), Raymond Marchand
(Nigeria) and Tom Dreen (New Zedand) (Exh. Jat 40-41). He dso solicited input from the
supervisors, Bendig, Solomon, Skjervoy and Parry, about the individuas they supervised (Exh. Ja
41). He sent a spreadsheet to each of the supervisors and asked for their comments on the
performance and potentia of each person they supervised, and requested each to rank dl his
subordinates (Exh. Jat 42-43). After further discussions, he created a master spreadsheet, which
included both his own rankings and the input he got from business unit customers and supervisors, and
sent the spreadshect to John Swann (Exh. Jat 44). The eventud master list was blown up towal sze
and Spring used it to assist in his presentation at the globa selection meeting (Exh. J a 48).

A. The Decison to Eliminate Bendig's Job

Spring said that in mid-1998, he had begun to receive complaints about Bendig from clients of the 11C
(Exh. D). Spring wasinformed that, during negotiation with one of Conoco’s partners, Bendig
committed Conoco to drilling much deeper on a project than had been authorized, resulting in a
sgnificant financia loss, and that Bendig had referred to Conoco’s management as “lame” (1d.). There
were aso personnd issues about Bendig' s trestment of people and about his supervisory style (Exh. D;
Exh. E, deposition exh. 12). There was low morae on both his teams and there were dso complaints
about his making insulting comments and being unwilling to help the team (Exh. J, depostion exh. 4;
Exh. E, deposition exh.12). Spring said there were no significant performance problems with any of the
other supervisors at the time (Exh. Jat 80), but there were sgnificant problems with Bendig and they
were discussed with him in late 1998 or early 1999 (Exh. Ja 79-80). These problems were
summarized in amemorandum and included complaints from managers as wel as from subordinates,
paticularly on the Trinidad project (Exh. J, deposition exh. 4).* There were adso some problems with

4 David Jenkins was the owner of the Trinidad project and was dissatisfied with Bendig's
handling of it. Jenkins account of the drilling incident, related that in 1998 when Bendig was ateam
leader and Jenkins was on the Technica Decison Board there was amgjor issue because Bendig's
decison to drill degper cost Conoco millions of dollars it would not have had to pay if Bendig had
followed management ingtructions (Exh. N at 19). There were severa meetings about the incident
involving Spring, Jeff Jurinak, William Daugherty, the overal Team Leader for Trinidad, and John

(continued...)
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the partners on the Venezudla project (Exh. Jat 63).° Spring said the I1C didn’t have the workload to
keep dl of the supervisors, and that because of the Stuation on the Trinidad project there had been a
breach of trust with Bendig (Exh. Jat 66). Bendig was aso the lowest ranked of the supervisors at the
[C.

B. The Decison to Eliminate Stemler’s Job

Spring summarized his decison about Stemler’ s job by stating that there was only enough work for one
geophysicist on the Paria project and Jonklaas was chosen because of his outstanding skillsin seismic
interpretation and because he was the one doing it at the time of the discovery (Exh. Jat 92-93).
Jonklaas was one of the top interpretation geophyscistsin the company and he had premier skills (Exh.
Jat 185-86). Stemler was excdlent in acquigtions and processing, but that wasn't what was redly
needed (1d.).

Spring noted that Stemler did a good job acquiring seismic data in the Offshore Venezuela project
(Exh. Jat 88). Stemler’s killswere strong in seismic acquidtion and processing (Exh. Jat 89), but his
skillsin seilamic interpretation were not competitive (Exh. J, depostion exh. 6), and he dso had
problems with promptness (Exh. Jat 89-90). John Williams had expressed frusiration about Stemler
not ddlivering on time (Exh. Jat 90). Williams said there were difficulties with the Esmerd dawell
location (Exh. Jat 174). Stemler’s performance problems had been discussed earlier with Dave
Jenkins, Bill Schmidt and Bendig on a project in Columbia where there were complex structura
projects that Stemler said he would do, then didn’t get done on time (Exh. Jat 90, 174). Bishop too
had questioned Stemler’ s ability to undertake projects on atimely basis and said he was dow (Exh. M
a 95-96). Other managers had warned that Stemler was stubborn and missed deadlines (Exh. J,
deposition exh. 6). There was criticism from the exploration managers and from the chief geophyscist
on Venezuela, aswell as from the AEO on the Columbia project where numerous requests for urgent
action went unaddressed and the project had to be reassigned (Exh. J, deposition exh. 6).

Spring had previoudy talked to Bendig about Stemler’ s inability to finish work on time and to meet
deadlines and schedules (Exh. Ja 89, 174). A series of e-mails shows that Bendig counseled Stemler
about hisfailure to meet targets and noted that, despite coaching, it didn’t seem to get through (Exh. E,
deposition exh. 13). According to Spring, Bendig did not think that Stemler was in the upper quartile
of interpreters (Exh. Jat 174). Stemler acknowledged that Spring had expressed concerns about his

4(....continued)
Donovan, the regiond manager (Exh. N at 20).

® There were two commercia partners on Offshore Venezuela, AGIP (an Itdian company) and
OPIC (a Taiwanese company).
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interpretation skills (Exh. P at 25; Exh. K at 105).

Spring stated unequivocally that he did not consder either Bendig or Stemler to be as qudified as
Jonklaas for Jonklaas job because Jonklaas was one of the top interpretation geophysicistsin the
company and had current hands-on skillsin interpretation and integration of the data involved in the
project (Exh. Jat 185).

C. The Decisons about Trangfers to Other Components

Spring sad that a the meeting each exploration manager or service group manager identified the people
from his or her component that would be transferable (Exh. Jat 46-47). A list was maintained of
available people, and as people were placed in vacancies they would be crossed off the ligt (Exh. Jat
48). Whenever avacancy came up, the managers would look at the list of available people, identify the
three or four most technicaly suited people, and discussit from there (Exh. J at 68).

When Spring made his presentation, he told the other exploration managers that Bendig was available
and asked for comments on Bendig' s transferability (Exh. Jat 66). He aso explained the reasons why
Bendig had been sdlected for severance from the I1C.  John Williams spoke up about people problems
in the Venezuda project that hadn’t been handled smoothly and said he agreed that a change of
leadership was needed (1d.). Bishop spoke and said he felt there were too many late surprisesand a
lack of control on the Trinidad project (1d.).® All the exploration managers were there (Exh. Ja 67).

Bendig did not make it onto the short list for any available vacancy that Spring could remember (1d.).
According to Jenkins, there were no jobs Bendig qudified for (Exh. N at 22). He was a candidate, but
none of the exploration managers selected him (Exh. N at 22, 42). Bendig's name was mentioned for
two supervisory jobs which were open at the SITC, but he was not among Allen Huffman’ s top three
candidates for either of those jobs (Exh. Jat 70).

Spring initidly thought that Stemler could be a candidate for transfer to SITC, but asit turned out the
seigmic budget had shrunk and they didn’'t have adot for him (Exh. Ja 91). Allen Huffman sad there
was not enough work for al the acquisition and processing people there (1d.). Spring said that because
acquisition and processing skills weren't going to be needed in I1C, those skills were put in seismic
imaging where they belonged (Exh. Jat 171). Spring said that sincethe IIC’ s main function is
integrated interpretation (Exh. J, depogition exh. 6) (asits nameimplies), Stemler redly belonged in the

¢ Bishop himsdf said he did not specificaly recal the discussion about Bendig at the
reorganization meseting, but he did recdl earlier discussons about him and aso the fact that at a meeting
between Conoco UK and Conoco Norway, Bendig had treated a member of the UK staff rather
roughly. (Exh. M at 64-65).

10
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SITC, not the lIC. The reprocessing work for Offshore Venezuelawas in fact done by the processing
and acquigtion groupsin the SITC (Exh. Jat 155). John Sinton, the leader of the group, lobbied for
the work and got it (Exh. Jat 94). Sinton just did the processing part, because they weren't doing any
acquigtion (Exh. Jat 156).

According to Bishop, there was discussion at the meeting about the future outlook for reduction of
selsmic acquisition and processing (Exh. M at 68). Conoco was moving toward relying on contractors
inthisarea, and alot of business units now rely on contractors (Exh. M at 68). Bishop, who manages
the Deep Water business unit now (Exh. M at 14), said Deep Water uses contractors and has reduced
in-house seismic acquigtion and processing significantly (Exh. M at 69).

D. TheFind Approvds

When Spring presented his proposas for the [1C at the global selection meeting, not dl of his
recommendations were adopted, but most were, including the dimination of Bendig' s and Stemler’s
jobs. After the meeting concluded, Spring, Jurinak and Huffman al had to get verba gpprova from
John Hopkins, the Vice Presdent for EP Technology, in order to proceed with the implementation of
the find proposals for their respective components (Exh. J at 50-51). According to Spring, by thetime
Hopkins was notified the decisions were pretty much fait accompli (Exh. Jat 46). Hopkins was quite
distant from the discussion of specific individuas (1d.). Spring said Hopkins did know both Bendig and
Orlowski (Exh. Jat 52), but nothing in the record suggests that Hopkins had persona knowledge about
the specific reasons any particular individua was selected for saverance.

Conoco contends that the complainants have no evidence which undermines the accuracy of these
explanations or shows them to be pretextud. Findly,” Conoco asserts not only that no inference of
discrimination arises from any of the evidence presented, but also that, because Robert Spring was the
person responsible for Bendig and Stemler being hired into 11C in the first place aswell asfor their
Sseverance, it is entitled to an inference of nondiscrimination by virtue of the “same actor” presumption,
which is recognized in the Fifth Circuit. Brown v. CSC Logic, Inc., 82 F.3d 651, 658 (5" Cir. 1996)
(the “same actor” presumption operates to cresate an inference that discrimination was not the
motivation where the actor responsible for the former employee stermination is aso the person who
hired him or her in the firgt ingtance).

V. OSC'S RESPONSE

" Conoco aso asserts that OSC appears to have abandoned its dlegations of systemic
discrimination because it has produced no evidence to support them. | do not, however, find any
systemic dlegations in the complants.

11
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In opposition, OSC initidly submitted Exhibits 17-20.8 Exhibit 17 is the second Affidavit of Danigl
Bendig dated April 18, 2001, together with a newspaper clipping dated March 22, 1999, and an on-
line announcement dated May 3, 2000. Exhibit 18 isa Petition for Immigrant Worker for Philip M.
Boyd. Exhibit 19 isaletter dated November 16, 2000, from Conoco to INS, and

Exhibit 20 is a sworn statement from Genize Waker Burks dated April 24, 2001. OSC's

surreply was accompanied by Exhibits 21 and 22, conssting respectively of Guiddines for the Filing of
Amended H and L Visa Petitions and the Affidavit of Kenneth R. Story.

OSC asserts in response to Conoco’ s motion that questions as to the prima facie case and as to pretext
are “ingppropriately” raised because there are genuine issues of materiad fact remaining. OSC contends
that Bendig and Stemler should have been retained, either in Jonklaas' job on the Paria project, or ina
different job as the Senior Geophysica Advisor in Conoco’s Lobo business unit in Houston, to which
Mark Boyd was transferred. OSC says that both Jonklaas job and Boyd's new job at Lobo required
them to have L-1B visas (visas for persons with specialized knowledge) rather than the L-1A visas
(visas for managers and executives) they each actudly had. In support of its assertion that there are
genuine issues of materia fact, OSC cites as examples “whether temporary L-1A visa holders were
working in positions not authorized by their visas, for which the charging parties were more quaified, by
virtue of their U.S. citizenship; and whether the Respondent intended to treet the charging parties
differently on the basis of their U.S. citizenship.” OSC aso maintains that there is a genuine issue of
materid fact regarding “whether L-1A visa holders were qudified for nonmanagerid postions”
questioning specificaly whether Boyd and Jonklaas were “qudified” for their particular jobs. OSC's
surreply urges further that Boyd' s immigration status raises genuine issues of materid fact because, if
Boyd was trandferred to a nonmanageria position, no comparison of his skills with those of the
complainants would be necessary. Findly, OSC assartsthat in any event there is evidence of pretext.

V1. DISCUSSION AND ANALY SIS

A. Whether a Person with the Wrong Visais Ungudified for His Job

It should be observed initidly that some of the “facts’ which OSC dleges arein dispute are 1)
conclusions, not facts, or 2) not materid. The principa thrust of OSC’s argument is that because
Jonklaas and Boyd had the wrong visas for their jobs they were “not qudified at dl” to hold those jobs.

8 The exhibits accompanying OSC' s earlier motion for partid summary decision were
captioned as Exhibits 1-16; the numbering of the exhibits in opposition to the ingant motion is
goparently sequentid. | have reviewed and consdered the evidentiary materids previoudy submitted
by both the parties in support of and in opposition to OSC's motion for partid summary decision
athough many, but not al, of those materids are duplicative.

12
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It follows, according to OSC’ s reasoning, that Bendig and Stemler were therefore “ more quaified for
the jobs by virtue of their United States citizenship.” OSC thus returns to the premise underlying its
own previous motion for partid summary decison:  that a person working in a particular job with the
wrong visaisindigible for the job, even though, asin Jonklaas case, the person may have been
performing the same job for sometime. OSC'stheory of the case essentialy concludes that no
comparison of job quaifications is necessary because no explanation of Conoco’s reasons would ever
be acceptable. Adoption of this premise would thus obviate the need for OSC to make any showing
that the reasons stated by Conoco are a pretext for discrimination.

The fact that an employee isworking in a particular job in violation of his specific visa Satus does not,
however, initself provide an adequate factud basisfor an inference that other employeesin other jobs
arevictims of discrimination. 9 OCAHO no. 1065, a 13. Neither doesit establish, as OSC contends,
that a person with the wrong type of visais either an undocumented worker or “unqudified” for hisjob.
Thisis 0 because it iswdl established that even a mativation which is unlawful under a different body
of law can satisfy an employer’ s burden under McDonnell Douglas to produce a nondiscriminatory
reason. Hazen Paper Co. v. Biggins, 507 U.S. 604, 612 (1993) (firing an older employee to prevent
his pension benefits from vesting does not violate the Age Discrimination in Employment Act, 29

U.S.C. 88 621-34 (2001) (ADEA), even though it would congtitute a violation of the Employee
Retirement Income Security Act of 1974, 29 U.S.C. § 1140 (2001) (ERISA)). For smilar reasons the
courtin Smms v. First Gibralter Bank, 83 F.3d 1546, 1556 (5" Cir.), cert. denied, 519 U.S. 1041
(1996), held that an act which may have been unsound, unfair, or even unlawful did not thereby violate
the Fair Housing Act in the absence of evidence that race actualy was afactor in the decison. Cf.
Moore . Eli Lilly & Co., 990 F.2d 812, 819 (5™ Cir.), cert. denied, 510 U.S. 976 (1993). It
follows that employing a person who holds the wrong visafor his particular job is not necessarily a
violation of 81324b, even though this practice may violate some other statute,

In support of its argument that Jonklaas and Boyd are indigible for their jobs, OSC cites to cases from
the Fourth Circuit which hold that undocumented workers are not permitted to obtain any relief under
nondiscrimination and other labor laws. See Chaudhry v. Mobil Qil Corp., 186 F.3d 502 (4™ Cir.
1999); Egbuna v. Time-Life Libraries, Inc., 153 F.3d 184 (4" Cir. 1998), cert. denied, 525 U.S.
1142 (1999); Reyes-Gaona v. North Carolina Growers Ass' n, 83 FEP 891 (M.D.N.C. 2000).
Reliance on these cases is ingpposite because they were decided by a different circuit and because they
do not address the issues to be decided in this case.®

® They represent, moreover, at least thus far, only aminority view. See, e.g., Hoffman Plastic
Compounds, Inc. v. NLRB, 237 F.3d 639 (D.C. Cir.), cert. granted, 122 S.Ct. 23 (2001); Del Rey
Tortelleria, Inc. v. NLRB, 976 F.2d 1115 (7" Cir. 1992); Patel v. Quality Inn South, 846 F.2d 700

(11" Cir. 1988), cert. denied, 489 U.S. 1011 (1989); EEOC v. Tortilleria La Megjor, 758 F.Supp.
(continued...)
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As pointed out at greater length in the earlier order denying OSC’'s motion for summary decision, the
questions of whether certain jobs fall within the INS definition of “manageria capacity” asdefined in 8
C.F.R. 8 214.2(1)(2)(ii)(B), or whether Jonklaas or Boyd should have had L-1B rather than L-1A
visas, were not materid to and thus had no dispositive effect on the resolution of that motion. 9
OCAHO no. 1065, at 8. For the reasons stated in that order, those questions are wholly tangentia as
well to the issues that must be resolved here. While there may be a genuindy disputed factud issue
about the appropriate visa classfication of Boyd's and Jonklaas' jobs, | do not find that issue to be
materid to the resolution of this motion.

| therefore assume, without deciding, and only for purposes of this motion, that OSC's assertion is
correct, that Patrick Jonklaas and Mark Boyd should have had L-1B rather than L-1A visas, and that
therefore they are (or were at any relevant time)'® working in jobs outside their proper visa
classfications. That does not establish, as OSC inggts it does, ether that these individuas are per se
“unqudified” for their jobs or that Bendig and Stemler are better qudified for those jobs “by virtue of
their United States citizenship” absent some showing that anyone's citizenship satus actudly was a
determining factor in Conoco’ s employment decisions. Such a showing requires more than mere
hypothesis or conjecture; it requires evidence. OSC's theory that the outcome of this motion hinges on
anyon€ s visa classfication is therefore rgected; the case is subject to the same andysis and the same
standards as are applicable to any other disparate trestment case involving aRIF.

B. The Threshold Quegtion

It is uncontested that Bendig and Stemler are members of a protected class and that they were
adversdly affected in Conoco' s restructuring. They were qudified for the jobs they were performing a
the time they were terminated. The parties disagree, however, as to whether the fourth element of a
primafacie case can be satidfied. Case law in the Fifth Circuit requires for the find dement in aRIF
case “evidence, circumdantid or direct, from which afact finder might reasonably conclude that the
employer intended to discriminate in reaching the decison a issue” Amburgey v. Corhart
Refractories Corp., 936 F.2d 805, 812 (5" Cir. 1991). Under this standard, the evidence must |ead
the fact finder to conclude ether that 1) the defendant conscioudy refused to consider retaining or
relocating a plaintiff because of a protected characterigtic, or 2) the defendant regarded the protected
characterigtic as anegative factor in such consderation. 1d. See also Armendariz v. Pinkerton
Tobacco Co., 58 F.3d 144, 149-50 (5" Cir. 1995), cert. denied, 516 U.S. 1047 (1996). | find the
record to be devoid of such evidence. OSC nevertheless contends that discrimination is shown

9(....continued)
585 (E.D. Cal. 1991).

10 Jonklaas has actualy been working in Vietnam since July of 2000.
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because smilarly situated noncitizens were more favorably treated than Bendig and Stemler were.

Asthe Fifth Circuit has observed, the case law has not been consgtent in its trestment of the
gopropriate stage a which to perform the inquiry into who issmilarly stuated. Nieto v. L& H Packing
Co., 108 F.3d 621, 623 n.5 (5" Cir. 1997). Some cases have said that a showing of better treatment
of asmilarly Stuated person outside the protected classis just one means of establishing aprimafacie
case. E.g., Johnson v. Chapel Hill Indep. Sch. Dist., 853 F.2d 375, 381 (5" Cir. 1988). The same
inquiry, however, has also been characterized as being relevant to a showing that the employer’s
decison ispretextud. McDonnell Douglas, 411 U.S. a 804. The Nieto court elected not to
reconcile the apparent confuson in the case law on thisissue, but to bypass the primafacie case
question atogether and proceed directly to the question of whether the plaintiff had proffered evidence
aufficient to creste afact issue asto the motivating factor in histermination. 108 F.3d at 623 n.5.

The court’ s reluctance to decide the question of who was smilarly Stuated &t the threshold may have
semmed from the fact that doing so would have precluded examination of the bona fides of the
defendant’ s explanation, since a plaintiff’ s disparate trestment case necessaxily fails when the plaintiff
compares his trestment to another employee but cannot show that the other employee was smilarly
stuated. Ceasar v. Lamar Univ., 147 F.Supp.2d 547, 552 (E.D. Tex. 2001) (citing cases). In order
to survive summary judgment it is up to the employee to make a showing “that the other employees
who dlegedly received more favorable treatment actudly were smilarly Stuated.” Martin v. Kroger
Co., 65 F.Supp.2d 516, 552 (S.D. Tex. 1999), aff’d 224 F.3d 765 (5™ Cir. 2000).

Because the record here contains Conoco’ s explanations as well, it is unnecessary to dwell at length on
the threshold issue. We may thus proceed to the issues of whether the evidence creates afactual
question asto the legitimacy of the explanation and whether Conoco intentiondly discriminated against
Bendig and Stemler.

C. Who was Smilarly Situated to the Proposed Comparators

To establish disparate trestment, it is necessary for the complainant to show that asmilarly sStuated
nonprotected person was treated differently under circumstances which are “ nearly identica” to his.
Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1090 (5™ Cir. 1995). Accordingly, thefirst sepis
to determine whether the employment decisions complained of were made under Smilar circumstances
in order to ascertain whether the proposed comparators truly are Smilarly Stuated. Some of the
decisions OSC seeks to compare appear to have been made under quite different surrounding
circumstances. As pointed out in Coleman v. Exxon Chem. Corp., 162 F.Supp.2d 593, 608 (S.D.
Tex. 2001), the sandard for determining who is smilarly Stuated isa drict one: “Employees with
different respongibilities, different supervisors, different capailities, different work rule violations or
different disciplinary records are not considered to be ‘nearly identicd’” (citing cases). Employment
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decisons are not made under “nearly identical” circumstances when the decisions being compared are
made by different supervisors. Okoye, 245 F.3d at 514; Little, 924 F.2d at 97. Notwithstanding the
clamin OSC’s brief that al the saverance decisions for every component worldwide were madein
Houston at the globd sdlection meeting by a single decison maker, “Conoco,” the facts demondtrate
that thisis not exactly what happened. Inquiry at a higher level of specificity isrequired to ascertain
who actualy made each of the employment decisions OSC seeks to compare and under what
circumstances each of the decisions was made.

Conoco, like any other artificid person, can make decisons to sdect, terminate or transfer employees
only through its authorized agents. Ipina v. Michigan Jobs Comm'n, 8 OCAHO no. 1036, 559, 576
(1999). Thedecison to eiminate Bendig's and Stemler’ s jobs was made by an actua person, Robert
Spring, the manager of the I1C, not by “Conoco” or “the Respondent” generdly. John Williams and
Glen Jones concurred in Spring’ s decision to let Bendig, Stemler and Odell go by severance (Exh. Jat
63), but the decison was Spring's. Other managers made decisions for their own components.

Swann’ s testimony was that Dave Jenkins had the authority to make decisons for AEO, Spring for 11C,
Glen Bishop for Lafayette, and Mark Wheder for Indonesia. (Exh. V at 33-34). While Swvann initidly
thought it was Barbara Sheedlo, now the asset manager there, who had the authority to make decisons
for Lobo (1d.), he subsequently corrected himsdlf to state that Tina Langtry, who represented Lobo at
the meeting, was the person responsible for the saffing there (Exh. V a 71). Allen Huffman was the
decison maker for the SITC.

1. Who was Smilarly Stuated to Jonklaas

OSC firgt contends that Bendig was better quaified to perform Pat Jonklaas' job as a saff geophysicist
on the Gulf of Pariaproject. No explanation is offered, however, asto the bass for any assumption
that Bendig was smilarly situated to Jonklaas. No evidence was identified which showed any person to
be amilarly stuated to Bendig except for other incumbent supervisors and managers a the 11C who
reported directly to Spring at the time of the RIF:  Jeff Bruce, Arild Skjervoy, Chris Parry and Steve
Solomon. The only person who occupied Bendig's same position as an 1P team |eader was Solomon,
aditizen of the United Kingdom, as Bendig dso is.

Bendig's and Jonklaas circumstances are clearly not “nearly identical” or even smilar when Bendig
was a supervisor and Jonklaas was one of severad geophysicists under Bendig' s direct supervison.
Thereisnothing in 8§ 1324b which suggests that a supervisor has the right to displace or “bump” his
subordinatesin a RIF, and OSC did not identify any source for such aright. At the time of the RIF
Jonklaas had been performing his same job for some years; it was not vacant. A comparison of
Bendig'sand Jonklaas work skills therefore misses the point and adds little value to the andysis where
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Bendig was never a candidate for Jonklaas job.!

Spring did not decide to diminate Bendig's job by comparing Bendig's skills to those of the people he
supervised or to other people employed in different business units or work groups. He compared
Bendig to the other supervisorsinthe IIC. Bendig was the lowest ranked of the I1C supervisors, and
there were aso concerns about his skills and his supervisory style as well as what Spring characterized
as“abreach of trust.” There was an announcement at the meseting that Bendig was available for other
vacant jobs, not for jobs under his own supervision in which there dready were incumbents. The only
two jobs for which Spring remembered Bendig's name being specificaly mentioned at the meeting were
both supervisory jobs.

The persons who do gppear to be smilarly stuated to Jonklaas are the other individuas who were
working as staff geophysicigs at the I1C under Bendig' s direct supervision. Stemler was working asa
sdary grade level 6 geophysicist on the Gulf of Paria project and so was Jonklaas. Stemler was
severed while Jonklaas was retained; Spring was the person who made both decisions. In
consequence, Stemler and Jonklaas appear initidly to have been smilarly situated. It dso gppears,
however, that there were sgnificant differences between them because each had a different area of
pecidized expertise; Jonklaas in seiamic interpretation and Stemler in seilsmic acquisition and
processing. In addition, many of the managers thought that Stemler had a serious problem with
timeliness, while there is no suggestion that Jonklaas had performance issues. The discusson & the
meeting of Stemler’sjob performance was highly critica while there is no evidence of any unfavorable
discussion of Jonklaas performance. In terms of their specidized skills and work performance, they
were not smilarly stuated.

2. Who was Similarly Situated to Boyd

OSC aso contends that both Bendig and Stemler were better qudified for the job of Senior
Geophysical Advisor at Lobo to which Mark Boyd was transferred,*? but offered no evidence that
ether was smilarly stuated to Boyd.

11 Bendig himsdlf acknowledged in any event that his own skills as a geophysicist were not as
strong as Jonklaas (Exh. E at 112, 124).

12 The parties appear to assume that the failure to offer ajob transfer is an act covered by
§ 1324b, which is on its face directed to events involving the hiring, recruitment, referrd for afee or
discharging of employees. Ordinarily terms and conditions of employment such as promotion and
compensation are not encompassed in § 1324b. | have for purposes of this motion treated the failure
to offer atransfer as a hiring event, but the question is not free from doubt.
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Mark Boyd had never worked at the [IC. He was previoudy employed in various capacitiesin
Conoco facilitiesin Aberdeen, Scotland; London, England; and Ponca City, Oklahoma. Immediately
prior to Conoco’ s restructuring he was the group leader for the Seismic Analysis Group at the SITC in
Ponca City, where he reported to Allen Huffman. Boyd holds baccaaureate and doctoral degreesin
geophysics aswell asan MBA. In his capacity as group leader a the SITC he supervised geoscientists
doing specidized research and providing services in seilsmic andysis including geodtatistics, AVA
(amplitude versus angle) andys's, acoudtic impedance inverson analysis and vertica seismic profiling.
Boyd is acitizen of the United Kingdom and at the time of the eventsin question had an L-1A visa

Although Boyd, like Bendig, was a manager prior to the RIF, the record reflects that he was transferred
to Houston at his own request for family reasons (Exh. G a 26). Boyd'sjob as Leader of the Seismic
Anadyss Group a the SITC was not one which had been identified by his manager Allen Huffman as
one to be diminated, nor was Boyd a person Huffman had targeted for severance. Thereisno
suggestion that Boyd had any performance issues or that he was the subject of any negative criticism at
the meeting. Neither isthere evidence that Spring played any significant role in the decisons affecting
Boyd. The evidence shows that Tina Langtry was the rdevant decison maker for Lobo, not Robert
Spring.

For the same reason that Bendig and Boyd are not smilarly situated, Stemler was not smilarly Stuated
to Boyd either. Nether Bendig nor Stemler was perceived by the other exploration managers as being
among the top three or four contenders for Boyd'sjob or for jobsin any other component. The
comparison of either Bendig or Stemler to Boyd is thus not one in which the circumstances are even
samilar, much less“nearly identicd.” See generally Okoye, 245 F.3d at 514-15.

3. The Parsons Transferred to Lobo

The record reflects that there were a number of positionsfilled at Lobo, the one component which
ganed people during the reorganization process (Exh. H at 23). Geophyscigts, geologists and
reservoir engineers were placed there (Exh. Jat 24). Sheedlo remembered some of the people
selected for Lobo in addition to Boyd as including Mike Chdlis, Hd Harper, Wendy Houghton, Susan
Y oung, John Snow, Pat O’ Connell, Dave Brewster and Roy Leadholm (Exh. H at 24). These
individuals were discussed at the meeting (Exh. H a 25). Thereisno evidentiary basis for finding
Bendig or Stemler to be smilarly stuated to any of them.

The process utilized was that described by Spring (Exh. Jat 68), but there is nothing in the record to
suggest, and OSC does not contend, that Spring played any mgjor role in the decision to transfer Boyd
or any other individua to Lobo. Spring did say that Stemler had the basic skills for the jobs Boyd and
Challistook at Lobo, but he said those positions were primarily geophysics interpretation positions, a
different area of expertise (Exh. Jat 97). The sKills needed involved hands on 3-D, three dimensiond
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seigmic interpretation, and current Landmark working skills (Exh. J at 68).

So far asthe record discloses, no one specificaly asked Langtry why Bendig and Stemler were not
chosen for Lobo.®* Although neither party has specificaly so indicated, the record also reflects that
except for Challis, who was Canadian, the remainder of the persons Sheedlo remembered were United
States citizens. (Deposition Exh. 2 accompanying Exh. V at pp. DJCOJS00005-00013). At least nine
other individuals were placed in Lobo as well; they too were United States citizens'

While not outcome determingtive, these facts are materia to the question of whether an inference may
be drawn that citizenship status was afactor in the selections for Lobo. Of the seventeen persons
known to have been sent to Lobo, fifteen were United States citizens. These are not the kind of
circumstances which give rise to an inference that the nonselection of Bendig or Stemler was influenced
by abias againgt United States citizens. To the contrary, the reasonable inference from the facts and
circumstances presented is the obvious one: that the deterrent factor for a manager, if any, who might
have consdered Bendig and Stemler for transfer, was the comments made and the discussions had
about them at the meeting.

VII. WHETHER CONOCO’'S EXPLANATIONS ARE PRETEXTUAL

OSC and the complainants have the burden of creating a factud issue as to whether Conoco’s
explanaion isacover up for citizenship Satus discrimination. A pretext for discrimination cannot be
shown unless there is some evidence introduced that permits the fact finder to believe that the reason
given was fdse and that illegd discrimination was the actua reason. Nicholsv. Lewis Grocer, 138
F.3d 563, 566 (5" Cir. 1998) (citing . Mary's Honor Ctr., 509 U.S. at 515 and Swanson v. Gen.
Servs. Admin., 110 F.3d 1180, 1185 (5™ Cir. 1997)). In order to avoid summary decision, sufficient

13 Sheedlo said she did not know Bendig or Stemler (Exh. H at 37), and she did not know at
the time of the meeting that she would soon be going to Lobo hersdf (Exh. H at 22). At thetime of the
meeting, Sheedlo was the Executive Assstant to Ted Davis, President of Conoco operationsin Africa,
Asaand the Middle East (Exh. H a 7). She represented Dubai at Davis request (Exh. H a 13). Like
the other exploration managers, she participated in the Lobo decisions only as ateam member (Exh. H
a 30). Langtry evidently did know Stemler; he identified her as having been the business unit manager
for one of the projects he worked on when he wasin Norway (Exh. K at 66).

14 Josgph Bechd, Chris Chrisopoulos, Farhad Ghassemi, Mike K ozimko, Flemming Mangol,
Richard Mountfield, Ben Sargent, Marc Shannon and Ken Y arbrough were placed in Lobo. Itis
unclear whether Cah Chi and/or John Conway were ultimately placed there or elsewhere. They too are
United States citizens (Deposition Exh. 2 accompanying Exh. V a pp. DICOJS00005-00013).
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factua evidence must be tendered to create a genuine issue as to whether the explanation is fase and
whether the employer intentionaly discriminated on a prohibited basis. Walton v. Bisco Indus., Inc.,
119 F.3d 368, 370 (5" Cir. 1997).

OSC contends that an actual comparison of skillswould show that Bendig and Stemler were better
qudified for Jonklaas' and Boyd' s jobs than Jonklaas and Boyd themselves were, and that comparative
evidence dso shows @) that noncitizens with performance problems were retained while Bendig and
Stemler were not, and b) that low-ranked citizens of Norway and Indonesiawere retained in their
home countries while Bendig and Stemler were severed in theirs. OSC <o aleges that a nexus has
been shown between citizenship and the questioned employment decisions.

A. The Qudificationsfor Boyd's Job

As evidence of pretext, OSC offered the Affidavit of Kenneth R. Story (Exh. 22), which setsforth
Story’ s opinion about the relative qudifications of Stemler, Bendig and Boyd for Boyd' s job at Lobo.
Story, ageophysicist with 25 years of project experience with ariva oil company, satesthat in order
to form his opinion, he reviewed two affidavits, three resumes and two depositions submitted as
evidencein this matter. Based on that review Story said he would have sdlected Stemler firdt, then
Bendig, then Boyd for Boyd'sjob. Because the three people Story compares were not Smilarly
gtuated, the comparison has minimal utility.

Even assuming arguendo that the individuds had been smilarly stuated, the affidavit till would not
cregte an inference of discrimination for severd reasons. Firdt, the affidavit presents an opinion or a
judgment, not facts. It is replete with inferences, suppositions and conclusions.  Second, the affidavit
wholly fails to acknowledge that the decisons actualy made by Conoco involved considerations based
on performance problems or interpersond problems, and fails as well to recognize that such factors
legitimately affect employment decisons. The affidavit Smply ignores the discussions which took place
at the meeting about Bendig's and Stemler’ s performance issues. Third, agenuine issue of materid fact
cannot be created by making skill comparisons which are so trangparently based upon controlled
sources of information and the affiant’ s own sdected criteria. For example, Story devalued Boyd's
doctora degree for no discernable reason as being “very likely of narrow scope and technicaly
oriented,” while contrasting Boyd' s “academic” credentials to the more extensive work histories of
Stemler and Bendig which he used as his principa criterion for sdection. While Story acknowledged
that Stemler “does not have the depth of knowledge of the more technica aspects of geophysics such
as geodatigtics, amplitude vs. offset (AVO), and vertical seismic profiles (VSP s) relaive to that of Mr.
Boyd” and that Boyd “was highly regarded in atechnica capacity at Conoco,” he nevertheless
concluded that Stemler’s “more gpplied and practica experience” should be preferred.

But Conoco had no obligation to consider only the factors Story elected to consider or to weigh the
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criteriain the same way hewould. Itiscrysa clear from the record that the employment decisonsin
question were not made on the basis of the relative length or breadth of anyone' swork experience. An
employee s higtory of work experience sanding aone has little bearing on the quality of the employee's
performance or his ability to complete assgnments on time. The Fifth Circuit, moreover, has repestedly
sad that an attempt to equate years of service with quaificationsis unpersuasve:

[G]reater experience done will not suffice to raise afact question as to whether one
person is clearly more qudified than another. More evidence, such as comparative
work performance, is needed.

Loral Vought Sys., 81 F.3d at 42 (citing Bodenheimer v. PPG Indus., Inc., 5 F.3d 955, 959 (5" Cir.
1993)). Comparative work performance is precisdy the factor which the Story affidavit ignores.

Findly, asthe Fifth Circuit has plainly ingructed, the leve of disparity in qudifications required to create
an inference of discrimination means that disparities in qudifications must be of such weight and
sgnificance that no reasonable person, in the exercise of impartid judgment, could have chosen the
candidate selected over the plaintiff for the job in question. Deinesv. Texas Dep't of Protective and
Regulatory Servs., 164 F.3d 277, 280-81 (5" Cir. 1999). The circuit says aswell that,

unless disparitiesin curricula vitae are o gpparent as virtudly to jump off the page and
dap usin the face, we judges should be reluctant to subgtitute our views for those of the
individuas charged with the evauation duty by virtue of their own years of experience
and expertisein thefidd in question.

EEOC v. Louisiana Office of Cmty. Servs., 47 F.3d 1438, 1445 (5" Cir. 1995); Scott v. Univ. of
Mississippi, 148 F.3d 493, 507-08 (5" Cir. 1998), abrogated on other grounds, Kimel v. Florida
Bd. of Regents 528 U.S. 62 (2000). The differences Story sets out are smply not of such character.

The record reflects that neither Bendig nor Stemler was ever a serious candidate for Lobo because they
had mgor performance deficiencies and none of the exploration managers thought either was among
the top three or four candidates for any job. That Story’s review of selected evidenceled himto a
different concluson would not suffice to create a question of fact even had the three individuas been
amilarly Stuated.

B. The Qudifications for Jonklaas Job

Although OSC contends that Bendig and Stemler were better quaified than was Jonklaas for Jonklaas
job, there is no evidence to support that assertion. Bendig acknowledged that interpretation was
Jonklaas strength (Exh. E a 121) and that Jonklaas technica skills were stronger than his own (“Pat
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Jonklaasis technicaly more qudified than | am.”) ( Exh. E a 112). When herated his subordinates at
Spring’ s request, Bendig gave Jonklaas a score of 1 (“strong geophysical taent, has potentia to grow”)
and Stemler ascore of 2 (“Best A + Pin the company, dways will be technicd”) (Exh. E, deposition
exh. 10). According to Spring' s testimony, Bendig did not think Stemler was in the upper quartile of
interpreters (Exh. Jat 174).

The second Bendig affidavit (Exh. 17) asserts that had he been forced to decide between Stemler and
Jonklaas, Bendig would have dected to retain Stemler instead because in his judgment the needs of the
next phase of the Gulf of Paria project would have been reprocessing and new acquisition rather than
interpretation. Bendig thus does not contend that Stemler is better qualified than Jonklaas to perform
the seismic interpretation work which Jonklaas actudly performed; rather, Bendig says that he would
have chosen to retain seismic acquigtion and processing skills at the 11C rather than seiamic
interpretation skills. Presumably then he would not have eected to transfer the reprocessing work to
the SITC or to contract out the acquisitions work.

The fact that Bendig's business judgment might have differed from Spring's, however, does not creste
an inference of discrimination or afactua issue. The record reflects that the reprocessing work was in
fact sent to the SITC where it was performed by John Sinton, and that new acquisition work was not
donein-house. Conoco now contracts out much of its seismic acquisition work. The question &t issue
in this proceeding is not whether acquisition and processing skills are better placed in Ponca City at the
SITC or in Houston at the |1 C, or whether Spring made awise or an erroneous business decision; it is
whether Spring’' s decison was made for a prohibited reason and whether his explanation is a cover up
for discrimination on the basis of Stemler’ s status as a citizen of the United States. Cf. Mayberry, 55
F.3d a 1091. Thereisnot ascintillaof evidence that the decisions to locate processing sillsin the
SITC rather than in the [1C or to contract out the seismic acquisition work were made for
discriminatory reasons. Neither is there evidence from which any reasonable fact finder could infer that
Stemler’s United States citizenship was a factor in the decision to retain Jonklaas and to eiminate
Stemler’'sjob.’®

C. Whether there are Factud 1ssues about Bendig's Performance

OSC dso attempts to challenge the factud accuracy of Conoco’s reason for Bendig's severance by
pointing out that Bendig's 1998 evauation had been good, that he was on the “ Bench Strength” list asa
potentia exploration manager, and that he had been promoted in 1998 from sgl 6 to 6A. OSC
contends there is an issue of fact presented as to whether Bendig was regarded as a capable manager.

151t should be noted that Bendig's affidavit did not address the complaints about Stemler’s
timeliness, nor did it acknowledge his own frustration with Stemler’ s pace, or the fact that he had been
directed to intervene or reassign another project.
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| take OSC’ s evidence as true on this point but do not find any inconsistency in the evidence showing
that Bendig was well regarded in early 1998, but that serious complaints and criticisms had begun to
surface during that year. But for Conoco’s need to downsize, both Bendig and Stemler probably
would have remained in their jobs. They just became expendable when the company needed to
downsize; thisisthe essence of aRIF. Evidence of satisfactory or even superior work performancein
the past does not contravene the fact that when Spring compared him with the other supervisorsin the
[1C in late 1999, Bendig was found to be the least valuable.

Bendig' s second affidavit (Exh. 17) aso took issue with Spring’ s assessment of the needs of the
Offshore Venezuela project, contending that there was no need to reduce personnd on his projects
because the workload was increasing, not decreasing. That Bendig's assessment of the needs of the
Venezuela project differed from Spring’ s is not surprising given that each was looking at the project
from a different perspective. Spring had to choose between the needs of that project and the
competing demands of dl the other 11C projects, Bendig was focused only on hisown projects. A
difference in perspective does not create a question of fact, and it is not my role in summary decison
proceedings to decide who made the better business judgment. Section 1324b is not a cause of action
for faulty businessjudgment. OSC has not produced evidence which would lead arationd fact finder
to infer that Spring’s explanation is a cover up for discrimination based on Bendig's United States
citizenship.

D. Whether Noncitizens with Performance Problems were Retained

1. James and Keen

OSC aso contends that there were two noncitizens who had performance problems, but they were
retained while Bendig and Stemler were terminated. First, OSC contends that severd unidentified
individuals at the globa selection meeting expressed concern that Keith James was not contributing
globaly to the company, and that James was not terminated from his position but instead was
“promoted” to Manager of Functional Excellence!’ citing to the deposition of David Jenkins (Exh. N &
23-24). Next, OSC cited to the deposition testimony of Robert Spring (Exh. 4 a 98) (The same
depaosition is aso Exh. J) for the proposition that Richard Keen was retained even though he had a
conflict with a previous manager for using foul language on ajob. OSC offered no evidence which

6 Thereis, however, dso evidence that there had been a history of personnel problems when
Bendig was in the United Kingdom (Exh. J, deposition exh. 4).

7 The term “functiona excellence” evidently relates to Quaity Assurance and Quality Control
(Exh. V a 17). Thereisnothing in the record which suggests that James' reassgnment was a
promation.
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suggests that the problems elther of these individuals had were smilar to Bendig' s or to Stemler’s, or
that either had engaged in milar conduct. Nether did it identify any other evidence tending to show
that elther of those individuas was smilarly Stuated to Bendig or to Stemler.

Keth James was not a geophysicist or ateam leader at 11C; he was the Chief Geologist in atotally
different work group a the AEQO, ajob to which he had been initidly recruited at sgl 8in 1995. He
had a different supervisor, David Jenkins, who wanted to retain him. Jenkins, who was the manager of
the AEO a the time of the RIF, did not identify James' job as oneto be diminated. When Jenkins
made the presentation for his component at the globa sdection meeting he was an advocate for James,
his opinion was that James should be retained and that the criticism of James semmed from a
misperception of hisrole. There was disagreement at the meeting and James was ultimately replaced as
Chief Geologist and assgned to adifferent pogtion. These circumstances are not sufficiently smilar to
those of Bendig or Stemler to make any comparison between them productive. The fact that
unidentified persons at the meeting thought James didn’t contribute enough globdly is neither smilar nor
andogous to the circumstances surrounding Spring's decision to diminate Bendig's and Stemler’ sjobs.

Although he too was employed in the 11C, Keen is not Smilarly stuated to Bendig or Stemler either.
Spring' s testimony was that Keen wasiinitidly loaned to 11C in 1996 to work on the Indonesia project
because Robert Kunemund, the manager of the Nigeria busness unit, said he only needed one
geophysicist and that was Jerry Thornburg (Exh. Jat 98). Kunemund had a conflict with Keen because
the two of them didn’t like each other (1d.). Kunemund said that Keen had used foul language to himin
amesting in early 1997 (1d.).

While Keen evidently had a persondity conflict with his former supervisor and used foul language to
him on one occasion, there is no indication that Keen had any job performance problems or was unable
to completejobsin atimely manner. Neither isthere any suggestion that Spring found Keen's conduct
or performance objectionable in any way; in fact, Spring and Jenkins subsequently made the decison to
make Keen the Chief Geophysicist for the 11C and had obtained the concurrence of all the exploration
managersin tha decison (Exh. Jat 101). A single use of unspecified “foul” language to aformer
supervisor is not comparable to anything ether of the complainants did, and neither OSC nor the
complainants have provided any basisto find him smilarly Stuated to them. Employees who engagein
different conduct or different violations of company policy are not smilarly Stuated. See Smith v. Wal-
Mart Sores, 891 F.2d 1177, 1180 (5" Cir. 1990).

2. Unnamed Indonesians and Norwegians in Their Home Countries

OSC next complains that Conoco was incongstent in its gpproach to selecting employees for severance
globdly. It saysthat as aresult Indonesian and Norwegian citizens working in their own countries were
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retained even though they ranked in the fourth quartile in the forced rankings prepared by their
managers.

It is clear that there were inconsstencies globally because components in different countries used
different gpproaches to the development of their initia proposas. For example, while most of the units
did the forced rankings, some units, such as Canada, did not do them at all (Exh. V at 26-27, 52-61,
97). Moreover, it does not affirmatively appear that any component ultimately relied upon the forced
rankings in making find decisons. They were just one factor which some units used initidly while
othersdid not. Jenkins said he did not use them in developing hisinitia recommendation for AEO, but
he reviewed the performance appraisas (Exh. N at 13); Spring prepared the forced rankings, but he
sad he relied on input from others as well as his own knowledge of the performance of the individuals
in hiswork group. According to Bishop, individuals may or may not have used the rankings as part of
their input, but as far as he was concerned, the purpose of doing the forced rankings was for usein
case they didn’t otherwise achieve the reductions they needed (Exh. M at 104). Because they
achieved their godss, they didn’t have to resort to using the forced rankings to make the ultimate
decisgons (Id.). Contrary to OSC'’ s suggestion, there is no evidence that any business unit or work
group used the forced rankings as a governing factor in determining who would be severed, either for
Indonesia or for any other business unit or work group; the record in fact strongly suggests otherwise.

OSC dso complained that the payrollsin Norway and Indonesia were reduced only 10% while the
reduction in the United States payroll was 17.4%.18 1t is unclear whether OSC seeks to alege that the
RIF had a digparate impact on United States citizens; if so the short answer isthat OCAHO
jurisprudence does not recognize the disparate impact theory. See Yefremov v. New York City Dep't
of Transp., 3 OCAHO no. 562, 1556, 1580 (1993); Kamal-Griffin v. Cahill Gordon & Reindel, 3
OCAHO no. 568, 1641, 1664 (1993).

OSC' s analysis appears to assume that al the business units and work groups were obligated to apply
exactly the same single criterion and achieve the same proportionate results worldwide, regardless of
who made the decisions and regardless of differing Stuations or different lawsin different countries. The
assumption, as OSC contendsinits brief, that Conoco should have taken painsto avoid disparate
trestment globaly by using the same severance policy in dl countries where it does businessis
unwarranted because it is unsupported by authority and because it fails to recognize the effect of
differencesin circumstances!® Contrary to OSC’s view, and as another circuit has observed, “The law

18 OSC overlooks the fact that the payroll hardest hit was not the United States, it was the
Netherlands (Exh. V at 41).

19 1t should be noted that § 1324b has no gpplication to the employment of foreign citizens
(continued...)
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does not require, nor could it redigtically ever require, employersto treet dl of their employees al of
the time in dl matters with absolute, antiseptic hindsght equdity.” EEOC v. Flasher Co., 986 F.2d
1312, 1319 (10™ Cir. 1992) (explaining that Title VIl does not make al unexplained differencesin
trestment illegal). OSC smply dectsto ignore the fact that there may be vaid reasons for different
procedures in different circumstances.

For example, Mark Wheder, who made the presentation for Indonesia at the globa meeting, said that
the Indonesian nationa's working for Conoco in that country are government employees aswell as
Conoco employees, and as such they are governed by locd law (Exh. O at 29). In order for an
Indonesian nationa to be severed, the person had to agree to the severance package. The two
Indonesian nationals who were severed, a geophysicist and areservoir engineer, both agreed to the
severance package.® Wheder aso said that the ranking of his employees was only one factor for
consderation (Exh. O a 35). The circumstances surrounding the decisons in Indonesia were neither
amilar nor comparable to any of the circumstances surrounding Bendig's and Stemler’ s severance.

The record dso reflects that Kathy McGill did the rankings for Norway (Exh. V a 54-55) and that
eight Norwegian citizens were ranked in the fourth quartile (Exh. V at 56-57, deposition exh. 2 at pp.
DJCOJS00054-00055). All were retained (Exh. V at 56). It does not appear that anyone was
actudly severed from Norway, dthough six individuals were repatriated from there to the United
Kingdom and six to the United States (Exh. V at 56, deposition exh. 2 at pp. DICOJS00054-00055).
OSC has tendered no evidence to show which, if any, of the Norwegian employees worked in smilar
positions to Bendig or Stemler or had the same or comparable problems, and | find nothing in the
record which suggests that Robert Spring played any role in the employment decisonsin Norway.
Those decisions gppear to have been madein Norway (Exh. S), but no detailed information was
provided asto precisely how the decisions were made. OSC’s argument appears to be that because
Norway evidently eected to reduce its budget by repatriating citizens of other countries and retaining its
own nationas, the 11C should have done the same and repatriated its foreign nationas in order to retain
United States citizens. This was an option which was available to Conoco; | find nothing in § 1324b

19(....continued)
outside the United States. Lardy v. United Airlines, Inc., 4 OCAHO no. 595, 31, 54 (1994).

20 \Wheder said that the decisions on severance in Indonesia were findized when he went back
and discussed them with his boss, Im McCoalgin, then the President of Conoco, Indonesia. (Exh. O at
31-32). According to the Affidavit of John Swann (Exh. S), approva for the selection of non-U.S.
based employees for severance and placement was done localy in those countries, including the United
Kingdom, Indonesia, Norway, Nigeria, Canada, Dubai, Russa, Venezuela, the Netherlands, Taiwan,
and Vietnam. Swann aso stated that United States based business units did not have the final authority
over placement of geologists or geophysicists outsde the United States.

26



9 OCAHO no. 1077

which requiresthat it be eected.

E. Whether a Nexus to Citizenship Status has been Shown

OSC further asserts that the Deposition of Helen Myers (Exh. F) and deposition exhibit 2 attached
thereto establish a nexus between Conoco’ s employment decisons and citizenship status because they
demongtrate “a preference’ for L-1A visaholders. It urgesfurther in its surreply that Conoco
“concedes’ that it “presented a nexus involving citizenship status - the preference for L-1A visa holders
over L-1B visaholders”*

The exhibit congists of aletter dated October 7, 1998, addressed to Helen Myers and Randy LaBouve
of Conoco’s Human Resources Department, from an attorney, Rebecca P. Burdette. It appearsto be
aresponse to a specific inquiry about a notice related to Richard Keen's change of visa atus from L-
1B to H-1B. The attorney’ s letter summarizes various options under the circumstances, including a
changeto L-1A, which would have the advantage of bypassing the lengthy labor certification process.
OSC contends that Conoco sought to avoid the labor certification process so that it could avoid
offering the job to United States citizen workers.?

Leaving asde the disputed question of whether the letter is ether privileged or admissible, it smply
does not show what OSC clamsit does. The fact that Conoco might have preferred to have Richard
Keenin L-1A visa gtatus rather than L-1B visa status, does not, as OSC seeks to suggest, create any
nexus between Bendig's and Stemler’ s United States citizenship status and Conoco’ s decison to
eliminate their jobs. A preferencefor an L-1A visa holder rather than an L-1B visa holder, assuming
there were one, would establish nothing at al with respect to any dleged preference for or against
United States citizens. Although OSC urges that Conoco manipulated the visa process to avoid
“hiring” the complainants, afair reading of the letter suggests that if Conoco manipulated the visa
process, it did so because Richard Keen was aready employed and going through the labor
certification process for his job would be lengthy and burdensome.

The redlity of alarge scale corporate structure such as Conoco' s is that the geoscientist managers who

21 The statement refers to the sentence in Conoco' s brief which says that rather than
edablishing a“nexus’ between the employment decision and citizenship satus, “the only ‘nexus’ that
Complainant has presented is an dleged preference for L-1A visa status over other non-immigrant
categories.” OSC does not explain how the acknowledgment of what it dlegestrandatesto a
concession that its alegeation is accurate.

22 The actua recommendation of the attorney was that Conoco should initiate the labor
certification process for Keen.
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make employment decisions are not the same people who handle visa processing and vice versa, asthe
record plainly discloses. Spring testified that he doesn’t even know how the visa process works (Exh.
Jat 23). He sad that when they bring someonein from asubsidiary, they rely on counsd and the
Human Resources people to handle the details and the paperwork (1d.). The main work is done by
outsde counsel (Exh. Jat 20). Counsd and the Human Resources people in turn do not make
decisons about the employment and placement of geoscientists; they just do whatever isinvolved in
getting the person management selected on board.

F. Whether Bendig' s Purported Statistics Suggest Pretext

Bendig' s second affidavit (Exh. 17) further offered what he characterized as Satistica evidence of
discrimination. He Stated that an unidentified person had extracted “data pertinent to the Integrated
Interpretation Center” from documents supplied by Conoco, and that a chi-square test was performed
for thelIC. According to Bendig, “The result was a chi square value of 6.606. This means there was
lessthen (sic) a 1.0 percent chance that discrimination did not occur.” | assign no weight to this portion
of the affidavit.?® With respect to affidavits submitted with amotion for summary decision, OCAHO
rules provide that such affidavits “ shal set forth such facts as would be admissible in evidencein a
proceeding subject to 5 U.S.C. 556 and 557 and shdl show affirmatively that the affiant is competent
to testify to the matters stated therein.” 28 C.F.R. § 68.38(b). The purpose of the rule to ensure that
facts are established in a manner designed to ensure therr rdiability and veracity. The federd rule,
Fed.R.Civ.P. 56(¢), is smilar, and portions of an affidavit not complying with it are not considered on
summary judgment. See Richardson v. Oldham, 12 F.3d 1373, 1378 (5" Cir. 1994). Neither are
conclusory affidavits sufficient to create or negate an issue of fact. See Salasv. Carpenter, 980 F.2d
299, 305 (5" Cir. 1992).

The Bendig affidavit fails to meet the sandard for minimally acceptable evidence. Firg,

Bendig describes no expertise of his own as adaidtician and fails to disclose who actudly did the “test”
or the qudifications of that person. He offers only summary and conclusory characterizations, both of
the data used and the resullts achieved. Second, the potentia dtatistical validity of aregresson analyss
performed on agroup as small asthe I1C is not addressed. Third, there is no indication that the
andysis gave any consderation to specific taents, job duties, performance problems, interpersona
problems or any other considerations among possible individudized reasons for particular decisons.

23 Conoco made no objection to the Bendig affidavit. Ordinarily forma defects in an affidavit
will be held to have been waived where the nonmoving party does not object to or move to strike the
defective matter. Munoz v. Int’| Alliance of Theatrical Stage Employees, 563 F.2d 205, 214 (5"
Cir. 1977) (citing Auto Drive-Away Co. of Hialeah, Inc. v. I.C.C., 360 F.2d 446 (5" Cir. 1966)).
Here, however, the defects are not merely forma or technical. 1t isnot clear that the requirement that
an affidavit state facts, as opposed to conclusions, is one that may be waived.
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Fourth, the affidavit does not even disclose the prohibited basis upon which the “discrimination” it
purports to show alegedly occurred, and it gppears to misunderstand the limited conclusions which
such gatigtics can demondtrate: that is, the probability that a given result could have occurred by
chance. It should be noted as well that the affidavit does not disclose how many regressions were
actudly run or whether there was collinearity among any of the variables. The affidavit does not even
identify what variables were utilized. As Judge Posner has explained,

[A] high Sgnificance level may be amideading artifact of the sudy’s design; and there
is aways the risk that the party’ s statistical witness ran 20 regressions, one and only
one of which supported the party’ s position and that was the only one presented,
though, in the circumstances it was a chance result with no actud evidentiary
ggnificance.

Kadas v. MCI Systemhouse Corp., 255 F.3d 359, 362 (7™ Cir. 2001).

The portion of the affidavit deding with gatistical andyssis accordingly devoid of probetive vaue and
lacks the minimd indicia of religbility. While the grict rules of evidence governing the admissibility of
hearsay evidencein judicid proceedings are not gpplicable to adminitrative proceedings, Richardson
v. Perales, 402 U.S. 389, 400 (1971), and awitnessin OCAHO proceedings may therefore testify
about what he heard from a third party, this fact does not provide alicense for the witness to present
conclusory and sdf-serving opinions which do not ether identify the source of the information or
disclose the facts which underlie the conclusons. Subbs v. DeSoto Hilton Hotel, 8 OCAHO no.
1005, 148, 156 (1998) (citing Monroe v. Bd. of Educ., 65 F.R.D. 641, 649 (D. Conn. 1975)).

VIll. WHETHER DISCOVERY DISPUTES PRECLUDE SUMMARY DECISION

Findly, OSC aso urges that but for the denid of portions of its motion to compel discovery and but for
the failure of Conoco to respond to certain discovery requests it would show additiona evidence.

The specific document to which access was denied is the presentation Glen Bishop made to the
Upstream Leadership Team deding with the performance of incumbent senior level managersat sgl 7
and above (Exh. M at 6). OSC says this document may contain comparative evidence of other
noncitizen managers with performance problems who were retained. Access to the memo was denied
because managers at the senior or executive levels were not smilarly Stuated to Bendig or Stemler.
Those managers were not discussed at the globa salection meeting and were not subject to the same
RIF decision making process.

Asto what materials Conoco has failed to produce, OSC' s assertions are nonspecific, stating only that
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Conoco has failed to comply with the Order of April 5, 2001 respecting production of documents. No
particular request or document was identified. OSC contends, however, that Bendig and Stemler were
qualified for other jobs, and that it has been prevented from obtaining the evidence which might show
this. In Netto v. Amtrak, 863 F.2d 1210, 1216 (5" Cir. 1989), the court considered whether the
existence of a nonmoving party’ s outstanding discovery requests prevented summary judgment and
concluded that it did not when the record showed that the discovery request was unlikely to produce
facts aufficient to preclude summary judgment. See also Krimv. BancTexas Group, Inc., 989 F.2d
1435, 1443 (5™ Cir. 1993) (continuance denied when party “failed to demongtrate that further
discovery would be anything other than a*fishing expedition’). The discovery OSC referstois
precisaly the kind of “fishing expedition” criticized in Krim. The complainants have dready engaged in
extensive and broad discovery including requests addressed to matters going well beyond information
about othersin their work group or RIF universe. See Rubinstein v. Adm'rs of the Tulane Educ.
Fund, 218 F.3d 392, 397-98 (5™ Cir. 2000) (discovery properly limited to those in plaintiff’s
department when decisions were made on a departmenta bas's, notwithstanding highly deferentia, not
de novo, review by school-wide tenure committee).

Employees who performed different jobs, with different dutiesin different facilities in different
geographica locations are not smilarly stuated to Bendig or Stemler, and neither are top management
employees who held jobs that these complainants have never held. Because Conoco’s RIF decisions
had their origin and inception in the various business units and work groups, it is exceedingly unlikely
that production of the disputed materials would disclose the identity of anyone remotdy smilarly
dtuated to Bendig or Stemler. Thus| find no reason to believe that the production of additional
materias would assst OSC in avoiding summary decison. More s required than the generdized
Speculation that there might possibly be other jobs somewhere in the company for which Bendig and
Stemler might have the basic qudificaions. As one court commented,

Faintiff has requested the pond so that it may go fishing. The rulesrequire that plaintiff
request the individud fish themsdaves.

United Sates v. Bd. of Educ. Caddo Parish, 1995 WL 450984 *3 (W.D. La April 21, 1995).

In the context of a summary judgment mation, vague assertions of the need for additiond discovery are
as unavailing as vague responses on the merits. See Union City Barge Line v. Union Carbide Corp.,
823 F.2d 129, 136-37 (5" Cir.1987); Beattie v. Madison County Sch. Dist., 254 F.3d 595, 606 (5"
Cir. 2001) (aparty cannot rely on vague assertions that additiona discovery will provide unspecified
facts) (citing Krim, 989 F.2d at 1442).
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IX. SUMMARY

The ultimate determination here, asin every disparae treatment case, iswhether, viewing al of the
evidence in alight most favorable to the plaintiff, a reasonable fact finder could infer discrimination.
Crawford v. Formosa Plastics Corp., 234 F.3d 899, 902-03 (5" Cir. 2000). Under Reeves, the
aufficiency of the evidence depends upon whether there is enough evidence that, considering the sum of
al the evidence, reasonable people could find discrimination. 530 U.S. at 134-36. If the primafacie
caseisweak and there s little or no pretext evidence, the evidence as awhole does not permit an
inference of discrimination. Id. at 148. A mere scintillaof evidence does not creste a genuine issue of
materia fact. Wvill v. United Cos. Life Ins. Co., 212 F.3d 296, 301 (5" Cir. 2000), cert. denied,
531 U.S. 1145 (2001).

Based upon the record as awhole,?* | conclude that no reasonable fact finder could infer from the
evidence presented that their United States citizenship status was afactor in the employment decisions
made about either Bendig or Stemler. Accordingly, Conoco’s motion for summary decision should be
granted.

X. FINDINGS AND CONCLUSIONS
| have considered the pleadings, briefs and documentary materials submitted by the parties. All

motions and other requests not previoudy disposed of are denied. Asismore fully explained above, |
find and conclude,

Findings

1. Conoco, Inc. isagloba energy corporation incorporated in Delaware and headquartered in
Houston, Texas.

2. Conoco, Inc. employed more than three employees at al times relevant to the events complained of
in this proceeding.

3. Danid Bendig is and has been at dl times relevant to this proceeding a citizen of the United States
and of the United Kingdom.

24 | reviewed and considered the record as awhole, including other motions, pleadings and
evidentiary materids consisting principaly of discovery requests and the responses thereto submitted in
connection with various motions to compe.

31



9 OCAHO no. 1077

4. David Stemler isand has been at dl relevant times a citizen of the United States.

5. At thetime of the events complained of, Bendig was employed by Conoco as a Team Leader for
Integrated I nterpretation Projects, sdary grade level 6A, in the Integrated Interpretation Center (11C), a
subgroup of the Exploration Technology business unit.

6. At thetime of the events complained of, Stemler was employed by Conoco as a Senior Geophysica
Advisor, sdary grade leve 6, in the Integrated Interpretation Center (11C).

7. TheIntegrated Interpretation Center (11C) islocated in Houston, Texas, and employs geologists and
geophysicists who provide technical support to Conoco’ s business units around the world.

8. The manager of the Integrated Interpretation Center (11C) at al times relevant to this proceeding
was Robert Spring, anative and citizen of Canadawho holdsan L-1A visa

9. Conoco underwent a mgor restructuring and reduction in force in 1998-99.

10. Glen Bishop and John Swann devel oped a process for making decisions about how to reduce the
number of geologists, geophysicists and reservoir engineers at sdary grade levels below 7.

11. Component heads for the various business units and work groups developed the initid proposals
for their respective components.

12. Robert Spring prepared the initia proposal for downsizing the Integrated Interpretation Center.

13. Robert Spring was the person who identified Bendig's and Stemler’ sjobs for eimination in the
RIF.

14. Bendig's United States citizenship was not afactor in Spring's decision to iminate his job.
15. Stemler’s United States citizenship was not afactor in Spring’s decision to diminate his job.

16. Robert Spring was not responsible for making decisions about staffing at Lobo or a any other
business unit or work group at Conoco, except for the Integrated I nterpretation Center.

17. No evidence was presented from which it could reasonably be inferred that Bendig’' s United States
citizenship was the reason he was not sdected for transfer to another business unit or work group.

18. No evidence was presented from which it could reasonably be inferred that Stemler’s United
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States citizenship was the reason he was not sdected for transfer to another business unit or work
group.

Conclusons
1. Conoco, Inc. isa person or entity within the meaning of 8 U.S.C. § 1324b(a)(1).
2. Daniel Bendig is aprotected individua within the meaning of 8 U.S.C. § 1324b(a)(3)(A).
3. David Stemler is a protected individua within the meaning of 8 U.S.C. § 1324b(g)(3)(A).
4. OSC isauthorized by 8 U.S.C. § 1324b(d)(1) to be acomplainant in this proceeding.
5. All conditions precedent to the commencement of this action have been satisfied.

6. Conoco met itsinitia burden to support its motion for summary decison asprovided in 28 CFR. 8
68.38(b).

7. Neither OSC nor the named complainants presented evidence sufficient to show a genuine issue of
materia fact remaining for a hearing as provided in 28 C.F.R. § 68.38(b).

8. There are no genuine issues of materid fact and Conoco is entitled to a summary decison pursuant
to 28 C.F.R. § 68.38(c).

To the extent any statement of materia fact is deemed to be a conclusion of law, or any conclusion of
law is deemed to be a statement of materid fact, the same is so denominated asif set forth herein as
such.

ORDER

For the reasons set forth more fully herein, the complaintsin this matter should be, and they hereby are,
dismissed.

SO ORDERED.
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Dated and entered this 18" day of December, 2001.

Ellen K. Thomas
Adminigrative Law Judge

Apped Information

In accordance with the provisions of 8 U.S.C. § 1324b(g)(1), this Order shal become fina upon
issuance and service upon the parties, unless, as provided for under the provisons of 8 U.S.C.

8§ 1324(i), any person aggrieved by such Order seekstimely review of that Order in the United States
court of gppedsfor the circuit in which the violation is aleged to have occurred or in which the
employer resdes or transacts business, and does so no later than 60 days after the entry of such Order.



